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Purpose N \
X7 N
1. This paper provides vy ith background on the Fisheries Act 1996

A.ﬂendmﬁm Bﬁ

Purpose\ﬁ e Biil N

%\'E’/B% ame’@s\scot/on 13 of the Fisheries Act 1896 (the Act). Section 13
des for the Min of Fisheries to set the Total Allowable Catch (TAC) for

(\q (gs/an th/eﬂ \Management System. The TAC is the main instrument used fc
/gﬁti’alﬂ ﬁsﬁv evels that are suslainable over time.

3. /'I;/e\bl‘Q t of the amendment is to enable the Minister to coniinue fo sef TACs
i aéco ancp with well-established management strategies and practices that have

é’eﬁus d since the Act was passed in 1895.
/‘_‘\.\ K

4 f The Bill is in response to a High Court decision of 22 February 2008. The Court

:.fe/unci that before a TAC can be set under section 13, the Minister must be provided
with estimates of the current biomass level of the stock (Beurrent’) and the biomass

leve! that can produce the maximum sus‘tamaﬁie vield (‘Bmsy").

5. Estimates of Bourrent and Bmsy are not available for most of New Zsaland’s
fish stocks. Inthe absence of such estimates, current practice is to set the TAC fora
fish stock using the best available information on its state. This information is

gbtained from a range of souices.

&§. The decision of the High Court effectively makes the TAC-setting precess under
the Act inoperable for most stocks. The Bill is intended to enable established
practice in setting TACs fo continue, without changing other aspects of the Act.
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Background: Setting a TAC under Section 13

7.  TAC-setling under section 13 is the key instrument enabling th@f\/@myer to set/z
. & /._ S
cafch [imits for stocks in the Quota Management System. [i g\}lgai fo/%hc \B

sustainable management of fish stocks
%@ \\—//
8. The focus for setting TACs under section 13 s\yﬁ ge szaqk/i vels

(bivmass)., Fisheries typzuaﬂy produce the greafest catch og;a su ;na le baSIS
when the stock biomass is arcund a third of the inal unfish his is
because in an unfished stock, the pooufa‘uon cg h&aﬁg i\‘sﬁoid slow-
growing, unproductive fish. As the population ! d\dmwn ﬂ';eseu ductive fish
are replaced by young, Lcuaﬂy guick-growing# hgétendb ‘\ icker replacement
of the same tonnage of biomass. The corce the Jz/em \‘h/at will allow the
maximum sustainable yield to be pro R\\e}ﬂrmsy) fs/\us “h section 13 as a
management reference point: an snrmur@“&a t leval for long-term
management of the stock. \\ <

AN \/
g. Section 13(2) is structuze\f;lx\a/i'st ’th}zé\guﬁername objectives for sett :ng
TACs depending on the \,ur@’\t\stage of th s@r \Vhsr is, if the current state is:

/’> N SN
} at the target revar ghe/TAu s@h:r‘ be set {¢ malntain a stock at its current
level; /'/?__\V//

) b“EOW th@jarget levelatt \Q@C should be set to rebuild the stock level
(s} od%meiargm teva[@e\\‘{}-\b shouid be set to reduce tha stock Ieve]

(

an

e
[

\‘\
10. %’)a vice 1o the \E}te!‘ on which option to use has been based on the
oble’*'mﬁ‘ amtag& rebuil a‘)or reduce stock levels). The conditions for selecting
*he~>6\ ( e, whe{b@rf’“he current state of the stock is at, above or below the

té{’ )\w kﬂy\t&the\rioglc of selection, have not been viewad as a literal legal

O N /,D\\
AT In }ngmew of Justice Miller in Anton’s Trawling Company Limited v The
|'1;5;efr ﬁshérres High Court, Wsliington, CIV 2007-485-2188, of 22 Feb'uary
2008, P‘@h Court found a probfem with how section 13(2) was being applied and
ve d a decision setting 2 TAC. The problem identified by the Court focused on

an in section 13(2) of the Actl.

‘ \_,1/2. The Court has interprefed section 13(2) as requiring of Becurrent and Bmsy to
“Tbe availabie Tor the siock  This requires a high level of information about the siock,
Foliowing the High Court ruling. it is only by using reasonable estimates of Becurrent

and Bmsy that the appropriate objective and paragraph from section 13(2) may be
sclected by the decision-maker for changing the TAC for that fish stock. The High
Court found that making a decision without astimates of Beurrent or Bmsy is

unlawful.
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Problem

13. For a majority of New Zezland’'s 828 quota management sLocks his bioma /
information is not available. Assessing current biomass 15%0 dlff/ct:-}i \
usually expensive, and has o be modelled (i.e. derived fro \d\frather t{tan/\

directly observed). It is both faasible and C‘o%f—cﬁecﬂve}mmden&e t"l,[s\a‘tﬁ\ef/

assessment for less than 5% of the stocks in the qu ﬂ?E{XdGQH:E:ﬂ‘f\@/ 2m
{although these include the most valuable S‘EOCKS such as iobs‘t r and
orange roughy 3B). Therefcre TAC decisions siriiy base&a@ued and
uncertain information. 2N
(N

14. The Act acknowledges this informatio uJiff//\’and ;iea}q\wm,r it through the
principles in section 10. Section 10 ackn v@edgesﬁhaté}//}e:m ster should be able
to make decisions where information is if c\a e or ut r<-:-c;uares that the

best available information be used E\““a able ;nfoast/hai is defined in the Act
as the best information that, th/\p ular cu'\ slgﬁ'\c}es is available without

unreasonable cost, effori, or LzmeQ\ SN
N/ %/\\)

15. Because of the drﬁ"c% ”\nobtammg/}r/aﬁ stimates of Beurrent and Bmsy,
various management /sya‘c s-—non thé;\ inconsistent with the objsctive of
achigving maximum W‘SZ/\ yic\!;.l—h}/e Deen pursued, some USIHQ modelied
estimates of bxomp ‘éﬂvﬁ%a and /ch \i‘S\;l:i/Srfr?Q aliernative indicators of the relative

state of the stock.”- ’Some agt FK}\E/HVE indicators have direct links to maximum
sustasinable yr;.?\{d\ in _Sther gsihe iinks are inferred. Information on the

suctamab/iy, of\r/ as | “hfﬁ from maonitoring of catch and fishing practics,
and essessme t/of the bioiogsséf characteristics of the species. However, in the

abses ce Gf ngis ive amendment these alternative indicators could not iawfully
be/g tho h \b\(a'rc valid for determining sustainable catches.
\ ?\/;\\ ;\/
/\‘1 q., app acn=s to setfting TACs, using information such as fishing mortality,

< a?emmtatlovrfa%e\ & catch per unit effort indicators, are also established practices
used in ‘r\countnes such as Australia, the United States, and Canada, that have
.m;(af \c\iegft‘ranaanment regimes to ours.

@f&i}ves of the Bill

‘?T\“The Quota Management Sysiem requires that the Minisier of Fisheries set
‘\\—c’g’fch limits for all stocks. The recent judgement of the High Court requires an
“amendment of the Act in order to restore this ability in a practical way.

18. The Bill is restricted to ensuring that the Act is fully cperational, and that section
13 can be used in the way that has been standard practice since the Act was passed

in 1896.

19. In particular, the Bill:
(a) enables TAC decisions to be taken by the Minister in the absence of
biomass estimales currently recuired under ssciion 13(2);

Do TS

(b) requires that where Bf‘urrenr and Bmsy are known, that this information is
used;
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(c) requires the use of the best information available, consistent with section
10{a) of the Act;

(d) provides that deficiencies in information are not roasors?/ﬁ/gaer rnezmn'x(g/2
decisions to set a TAC; P E

(e) requires the Minister to have regard to the interdepen S«}n\c stocks‘.the/\
biological characteristics of the stock, and any en cy’{r‘m\—m‘ral gr.;u\dl‘&g
alfecting the stock, as currently required under sg 4 n13(2 ); and\ "\)\,J

(i requires that no TAC decision should be knowang cons tent wah the

current aim of section 13 to maintain sioc a’ﬁ or ahova, % \gp fnﬂm o

a point at or ahove, a level that can pro @xmum & yield.
20. The Bill does not changs:
(a}) the balance of the Act as it has t@i’\acp ¢ in ‘“F"'AC satting;
(b) the general approach of th -Ud!@n ance between the
ohjeciives of sustainability IDH; \ \\\
{c) the existing balance of :n@‘\a{@betweH%\a{(Qﬁdfde* groups with respect
to allocation; or Q \3‘-/

<
(d) the information pri ee?\c:m’fam & 8 10 of the Act which reqmrn
the Minister to fég:s%der the le:g}/g\o‘F/ uncer’cam information on both

'ﬂ\{styﬂabafmfma\{%h Stock.

/ese g of TACs

utilisation an

Impact of the BﬂPg

21. The Bill m.t;? €Fé‘.nge aly;w%h@ ies management strategies are deveioped
and imp ey”enta\ ¢ \\\
22. The Bdf\\r@#]a* the ans&;r to continue to use the same sort of information,

b R

and,the s fishgdes igement strategies and assessment approaches that are
L@é/m! sed to s‘e}\a FAC, when there are no reliable estimates of Beurrent or
he rec uires the Minister to consider the same biological and

IR
Ce@mnmemaﬁ ors as dre currently considerad in section 13 of the Act.

reciudes the Minister from using absence or uncertainty of information
as/ r €éo or postponing or failing to set 2 TAC. This provision may, in some
istances, mean that the Minister must sel a TAC with relatively poor
ofmation.  This situation is recognised and provided for in the gformation
Apﬁ\eroies {section 10) of the Act. The Bill does not aiter current provisions or
\::p/moﬁoo relating to the use of information under uncertainty.

3.

24. The Bill reguires that no decision to set a TAC should be inconsistent with the
objeclive of maintaining the stock at or above, or moving the stock towards or above,
a level that can produce maximum sustainable yield. This retains the current aim
under section 13 of managing stocks to achieve maximum sustainable yield {sven
though the Minister has no refiable astimate of Beurrent or Bmsy). ‘i he Bill usas the
language “not inconsistent with” to allow for the fact that for some stocks where a
TAC mus! be sef, thers will be insufficient information available to predict whether a
particular setting will move the stock toward a level that can produce maximum
sustainable yisid. However, a decision should not be able to be shown, on the basis
of best available information, to be inconsistent with that aim. Again, this is a
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continuation of the management strategies that were used before the recent High
Court decizion.

Iransitional Provisions < O? PN //\\

25. The Bill contains transitiona! provisions thaI apply (c\s%:. ftation. Tha\B_lx/
provides that consultation about saiting a TAC, that gs/’, ”a\xgg out b@;e\ﬁﬂre’
commencaement of the Bill is to be treated as uoﬁ“ﬁ#y\rgg pif:tion 42

{consultation requirements) of the Act. /
28. The Ministry is currently consulting on pg.&‘(éz‘,\ nges fﬂ\6§for a small

number of fish stocks (Biuenose 1,2,3,7 and a% ﬁange »gg\qu/?B if changes
are considered necessary for any of those/swacks the Wﬁiﬁpwne’:d 10 make

decisions in September to enable changési@e in pl a\k{y & start of the new
fishing vear (1 October 2008). 7 {\Q\
v

A
27. It could be argued that ﬁshemhﬂtsgc bef%}g\\;ggzonsuﬁea might he affacied

if consultafion is conducted af a timethat uires a reisaote estimate of
Becurrent and Bmsy, buf ,QC-!S ns gre the amended statute. To

minimise the potentlal/for p‘act [ﬁs\ s’ ?gh’fs the Ministry has informed
representatives of *heéf\:*/ﬁ\: & fishir g’“hi.: st in the relevant fish stocks of the

content of the Bill an"dsfk:_ Zly im éh“thn the sefiing of the TAC i the Bill is passed
unameanded by thé House T‘us ga is intended fo fully inform affected parties
and enable them o Earizke subsissides on TAC changes in an informed manner.

g
Th trans' nat\pﬁv*saon/ﬁ\ﬁ@ﬁi}y to cause any dlfﬂ:dlt:es in practicc as the
amendm Q:t/s, intended to\ﬁa&e&;echon 13 operate in a way that stakeholders are

alreac‘yfa\ifg/ar ith.
(\\\ A%

%B?Mmstr ¥ \‘u.\'_sf/'ri/ce has concluded that the transitional provisions ars
e\b Rights Act.
/\CE\ r@x !

%Like?y& older Response

\New Zealand Seafood Industry Council (SsaFiC), Te Ohu Kaimoana,
oqa! fishing interests, and environmental organisations have been informed
oﬁ% préblem in setting T TACs that has arisen from the decision of the High Court.
i \\
\\ 30 SeaFIC and Te Ohu Kaimoana have besn consulied on the development of
‘d/aftmg of the amendment and have indicated their suppori lor the wording of the

Bill.

31. Envircnmental organisations have been informed of the content of the Bil
Some have indicated support for the BIill. They have recognised the need for
immediate amsndment fo seciion 13 of the Acl to enable current practice to
continue, while expressing their concern that there are other aspecis of the Act that
they consider need reform in the future.

32. Recreational interests have been informed of the content of the Bill. While

recognising the need for an amendment to the Act to allow TACs to be set, soms
groups have expressed the view thai section 14 of the Act should be amended to
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enable the Minister to set TACs with management targets cther than maximum
sustainable yield. This approach was not considered appropriate at this time
because it would have materially changed the management target Enb@rent in the Act
and potentiaily the balance between the interests of stakeholders. <% e
N W 7N\

AN (
33. Separate involvement of representatives of Maori cust >"iﬁi\g,hers has E\éeg/‘
limited, but they will be informed and provided with refevariinateral. Thié\ﬁw
%9\) IV
S

is also available on the Ministry's websits.
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