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- {B@nmderﬁg\t}qe/ﬂghenes Act 1996 Amendment Bill (No2), the Commitiee has
/\ J T uesteﬂl\s\l)p\@ementary information on the management of orange roughy
\\/ \étocigs\rm gen/esral and some specific detail on the issues that led to the High Court

> rav@w\(z«%\ﬂféﬂ”s Trawling case).

S

{/@\/ ction provides:
//—\

\‘J/

a brief background to the management of New Zealand's orange roughy
(ORH) stocks, A table is provided of historical commercial catch limits in
each ORH stock;

(b) specific detail about the management of ORH 1 and the rationale for
proposed reductions of the ORH 1 TACC in the 2007 fishing year; and

(c) a response to the main points raised in Antons Trawling’s oral submissions
to the Committes.



Background

3. New Zealand's ORH fisheries are Cofnprised of eight separate quota management
areas (Figure 1).

Figure 1: %ﬁé s of oyange rodghy guota management areas
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4. Within som% quota\&\Lamagement areas, stocks are further separated for
managefn cnt *Emﬁoscsf’;ni ‘sub-areas. The main ORH fisheries are listed below
with Ldrens |nd|ca‘tefi\ bullet points. Total allowable commercial catch
('&C%J\rp{éa;ncn\:] 999\}3@ provided in Table 1:'

é%&e«’%sm Naith Isisnd (ORH 1)
RN

ﬁ” Mc\ ury-Cohille stock
N

{ocks

N 2 @a &Ruriaway {o Banks Peninsula (ORH 2A, 2B, & 3A)
//\\\ jasf/Cape stock

\ﬂgﬂ “Mid-East Coast stock
\@{3\ atham Rise and Puysegur (ORH 3B)

FON \> « Northwest Chatham Rise stock
\\U/ » East Chatham Rise stock
s +« South Chatham Rise stock

Puysegur stock
« Other minor stocks or sub-areas

4. Challenger Plateau (ORH 7A)
5. West coast South Island (ORH 7B)
5. Orange roughy management is complicated and detailed. Management measures

for ORH are developed for each of the quota management areas and sub-areas.
Separate measures may also be applied to individual topographic features

" ORH 10 has a nominal TAC of 10t and has never been commercially fished.



(e.g. seamounts) around which orange roughy are known to aggregate. Historical
summaries of management for all ORH stocks are not provided here, but further
detail is given for ORH 1 below.

8. The management sirategy in the early years of each fishery is to reduce the stock
down to the most productive level, which is where the biomass /can support th
maximum sustainable vield (MSY) During this “fish-down” pi<aasf’\catches ,_afe\\
higher than are sustainable over the long term. Once the mze@&a\s‘t has, 6e‘en
reduced to the biomass that can support the mammur}}:‘sustal wid \the
annual catch limit is reduced in order to maintain the st¢

$ at that\ s Tha
challenge is to reduce the catch early enough so as I‘@%@r&duc&iﬁﬁ to

. $)
below this level. /Z‘\ P

7. The productivity of ORH stocks was overe ﬁ%in the/ea{ rs of ORH
fishing and management was not sufficient! §e ativ E%‘ over—ﬂshlng of
some stocks. ORH 7A and 7B are exz ) depfet %# and now have
nominal TACs of 1t (see Table 1). Oth tocks su« 3B and ORH 2A
continue to support productive %hbﬁe\ ablﬂ eful managsment is

required to ensure this contmues/\

8. The history of orange roughy r}a\ ment m\ Zealand has several examples
of high early caich rates’ rfb‘LLowe </ ecllne in catch. Information on
these stocks is expensi é to o) gath It to interpret. Because fishing is
generally targeted se/aggreggt?s fish, the normal indicators of stock
depletion, such/as\qﬁa,a‘ua Iy d@c ning catch rates, are not reliable in these

fisheries. Often xﬁbh« rates corftinue” at high levels even though the stock
bicmass is iae\[Qg ted \

9. A furthe?oomm(aaftmg f&t&\lé\h/at the aggregating points for spawning ORH are
¢

seamou fea‘tures rising from the ocean floor. Not all of this type of feature

Serves éa/ RH spe !}/}a}g grounds, so those that do are not all discoverad at

hls alo“ng\Wit e above problem of not knowing when an aggregating

&E ion ;H m[;ﬁout can lead to what is known as serial depletion, where

) iscovered then depleted, without ever knowing the total size of the
~Fesource! Th;s\igwhy a cautious approach to management is reqmred
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Orange Roughy One (ORH 1)
Background

10. The ORH 1 area exitends northwards from west of Wellington around to Cape
Runaway (Figure Two). Prior to 1983-94 there was no established fishery, and
reported landings were generally small. A new fishery deveioped\)m winter 1994
when aggregations were fished on two hill complexes in the Westerﬁwof F’Iezjiy‘ \\

11. ATotal Allowable Commercial Catch (TACC) of 190 t was séf‘*ﬁr’@f}j 89-90. Pno_/td
that there had been a 10 t TACC and various levels of ex@?\:{et . quota. Fm@r D@‘S—-
96, ORH 1 became subject to a five year adaptive manag nt pro rammef
and the TACC was increased to 1190 t. The AMP s an expen;ne prb@ramme
to collect information to confirm that the highi} as suslaing catch fimit
of 1000 t was applied to an area in the wes /B of Plen/t/y‘ta he Mercury-
Colville ‘box’, with the former 180 t TACC appﬁag/k{e;tb the ;enq@g/der of ORH 1.

or i
12. Based on an evaluation of the resuLts\ ihe AMP ercury-Colville box
initiated in 1895, it was concluded t roury< Q\’hk ox could not support a

= oivzlie box ﬁieg reduced over time until it
is now a 30t by-catch only i t %e AMP« cqnciuded and the TACC was
reduced to 800 t far the 2000—(} jing y;a&w ason the TAC did not revert to
the pre-AMP figure of 1§ /f\ that duri q:the\ P new ORH fisheries had been
discovered in ORH 1. /> \ AL

TACC of 1000 t. The catch in the

13. From 1 Qctober DEM H\W wa ?guced into the AMP for a further five years,
and the TACC wa ed frér{g%%\r 0 1400 t. The purpose of the new AMP was
to confirm themﬁt@k for O {éa hes throughout the remainder of ORH 1. Catch
limits of 200 “c%g.@ estabj h?d;bu areas A and D (excluding the Mercury- Colville
box), a g//kmrfs\of 500t \a\reés B and C (Figure 2), with an individual seamount
f@a’flll’e\hm@/l/ﬁ each area
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Figure 2: Four sub-management areas for the ORH 1 (labelled A-D). Solid lines enclose the Mercury Colvilie

box inarea D
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Recent developments

14. The five year AMP that commenced in 2001 was concluded in 2006. The AMP did
not generate information to indicate that the increased TACC of 1400t was
sustainable in the long term. The Minister sought to reduce the TACC to the pre-AMP
level of 800 t. The Minister's decision fo reduce the TACC from 14001t to 800t wa
challenged, and the Minister conceded that the Final Advice Papet % P), on th;@h

his decision was based, contained errors. He therefore consem 0 grders sétl;mg D

aside the decision. Accordingly, the TACC remained at 1400 t \M‘lemoranduﬁ}

filed with the Court as part of conceding that the Mlmge/‘\d%lswn to@e#\a
could be set aside recorded that:

(a) “Available information about the effects of m(/ repo\rtlng of Iocaéfcms\ of/ catches
of Orange Roughy in area 1 was not-provided” for scien rﬁ{:“asscssment
through the Adaptive Management Pla &/ﬁg@mup proce‘ss/and

p

(b) “The decision reflects the precagii/\aiy\ roap%\uﬁhg sustainability,
rather than the approach requi eﬁq the Fis , i.e. taking caution
where there may be impacts on\\ms\a\;a’n of the\@ as much as caution in
relation to possible |mpacts,on ‘as%amablhty \\;/g

reduced the TACC from t to 870 ?\Qﬁe snale for this decision is outlined
below. It was this de:;) t was ;heﬁ\ ctof the review by the High Court that
resulted in Millers ment off 22 Febfuary 2008. The result of the Courts
decision was that/s’a‘t:rig\?/f/fhe }@ Mas/&ﬁund to be invalid and the TACC remained

at 1400 t. o)
=4 <\\\/
W =
Rationale Q)?/;OQY ORH 1/\\Man:agement Decisions
Bro!og n\F;sh/ ry Ch%mg;errst:cs

16. gé@/ge\/ougby\ ﬁﬁve,. number of biological characteristics that make them
t;blgig oyer‘f:shlng They are slow growing, long-lived (up to 120-130 years)

</ Qﬂﬁ/maturgmth@pprox;mately 30 years). They do not have a high breeding rate and
\\compa»ra\ f/few young fish enter the fishery each year to replace those that are
ha e} r die of natural causes. This means when a stock is at M3SY only a
rel y srall proportion of the stock can be taken in any one year. Orange roughy’s
afggrégating behaviour means fishing is often conducted on relatively small
g jgregations that exist within large areas. Because most of the fish aggregate at cne

( (\\Spo’t high catch rates are able to be maintained even when the area or stock is bemg
N —over fished. As a result stock decline will likely be evident only following a major

decline in biomass.

15. During the 2007 sustalnabggty r‘olhjd OR H\ %s again reviewed. The Minister

Management Approach =

17. The Minister's decisions regarding the TACC for ORH 1 were not based on
information about the abundance of ORH 1 relative to the biomass that would
support maximum sustainable vield (Busy — the target biomass in section 13 of the
Act). This is because an assessment of stock size or sustainable yield was not
available and therefore no assessment could be made about whether the current
TACC was sustainable. Rather the Minister was advised based on the relative risk to
the sustainability of the stock balanced against the social and economic costs of the
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TACC reduction. Some support for this approach was garnered from submissions on
the Fisheries Act 1996 Amendment Bill that dealt with the proposed amendment to
section 10 of the Fisheries Act.

18. As SeaFIC has argued in a general context in a submission to the Primary\
Production Committee, the axtent of precautionary measures must b/e Commensu/a{e\
with the potential risks.? As put by the Deepwater Group Limitsd (an indust
organisation that represents the interests of most deepwater ota nersy, /‘thege
“must be a reasonable balance between the stringency of prek Jb/nary me \sune/s
(with their associated financial or oppoertunity costs d\the sertOLf\\Js\ ind
irreversibility of the potential threat’.” Although not ma‘ ) Teferance ‘to\/ORH 1
specifically, MFish agreed with those comments, d their app}ca' toVORH 1.
Information was provided in the advice to the Minister both on the-po [ threat to
the sustainability of ORH 1, and on the like /€ é&\\on ﬁshr/ers\ AFish invited the
Minister to consider the information on both ility a rnancjal impacts in this
particular case, and to decide upon the we”:é’??tu\glﬁe»n the }ngs/

19. Three options were then presented Ku ter e’amo ich reflected a different
balance between sustainability a d\ h::s ion. t:om’47wou1d have retained the
1400 t TACC; Option 2 would educed t G)to 1150 t and Option 3 would
have reduced the TACC to Bhég\t\J\-The ym\?e\e};% se Option 3 and reduced the
TACC from 1400t to 8701 arat!ona! qr/h ecision was outlined in his decision
letter; the relevant exc: Lb set out bela

“While | understaﬁs{ @?apptja‘rs Qe no |mm|nent threat, | am alarmed by the
poss;bmty that & Gefious and rﬁeveps & sustainability problem may not be detected
before it is tosia & The Iow dusj;mty of ORH, its aggregating behaviour, and the
litany of/\OR nag %ures around the world have convinced me that
cautlo/n/ 4 vo r of sussméb\)ty is the responsible course of action. | believe that

in this nsﬂ%e t%z}ﬁﬁmformatlon on stock levels requires me to take firm

f; ve bal y desire io reduce the sustainability risk with the very real
<{a i l)edldte\acen consequences. My preference is to be as certain as | can
a,tvj> ave J‘ookad7 2r the long term of the fish and the fishery. | am not willing to
) it for, & of decline before | take action — if | did, it may be too late to

%\ensure tr\e syistainability of this ORH stock.”

The 2}%&% &ourt Decision

20 Trawling Company cha!lenged the Minister's decision to reduce the TACC
om 14001 to 670t as outlined in Option 3 above. The High Court-held that the
'a_\ ‘\ Mlmsters decision to reduce the TACC was invalid principally because it was not
~ based on an estimate of both the current biomass and the biomass that can produce
the maximum sustainabie yield as required by section 13. The Court also said that
the failure to advise the Minister of the possibility of a topographical survey being

done in the future was an error of law.

21. The Ministry acknowledged it could have advised on the potential for a topographical
survey, what information that survey couid have generated and its cost.

2 The New Zealand Seafood Industry Council Ltd Submission to the Primary Production Select Committee on the
Fisherics Act 1996 Amendment Bill. Submission dated 13 April 2007, paragraph 72.

2 Deepwater Group Ltd Submission to the Primary Production Selecl Committes on the Fisheriss Act 1996 Amendment
Rill Submission dated 13 April 2007, paragraph 11.
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22. Once the Ministry had studied the Judgement it was realised that the Court's
interpretation of the need for an estimate of current biomass and Buysy was one that
was available on a literal reading of the Act and there was little point in an appeal.
This was a surprising result considering the intsrnationally-recognised practice of
using a range of approaches that, while consistent with the concept of MSY, do not
provide an estimate of the current biomass or Busy.

23. Estimates of the current biomass and the biomass that can p@c\g%ﬁe mafmfl
sustainable yle]d remain unavailable for ORH 1; as su 1 wan
reviewed again this year as part of the Ministry’s annual su”s{a\ ilty round\\ ~

/-v

\ &
. < N
Antons’ Submissions (ﬂ\ - % %
24. Antons Trawling’s oral submission covered two B’I ts(\ /f::}
(a) The amendment was not neces }:y\ béusen/e and section 10
adequately provided for the Mln r\\o |m > of current biomass
or a,nsL

and Bugy, even where informati
(b) The amendment risked en i%d Min;,s be"mg?ab}e to avoid its duty to
conduct a proper proce en eve Ei}‘/fc:e to the Minister fo set a
TAC. <
/r\\\,

MFish Comment // \/ /—\\

I
25. The amendment ,ré@pbc {c th \\Go«urts decision that the Minister must have
an estimate of cujmblomassfa d/BMSY before a TAC can be set. The principles
contained in &t 010 my be. taken into account where information is poor, but
SeC’[IOI"IS/Q\IS\NOI\a\faIIa Wwhere the Minister has no estimate at all of current

biomas /d Busy. This is. Jercircumstance with most stocks. The information to
provide e est@ate is not available without unreasonable cost, effort or time for
ny‘stoeks. o
> ‘\ e “\\\:.;

26n\ amendn?feﬂt déet:?not protect the Ministry or Minister from the requirement to

k) uct a//ﬁﬁape process when developing advice and making decisions on the

e?ettm ‘@ry’ing of a TAC, including proper consultation, and properly taking into

acc apsdwsmns of sectlcns 8, 9 and 10 of the Act. Fa;!urn to conduct a proper
|~Ll>st|ll eave decisions exposed to judicial review proceedings.

Rec en ation
'2\? ,MFlsh recommends that you:

® Agree that the Bill should not be amended in response fo the matiers raised in
the Antons Trawling oral submission.

Mark Edwards
Manager Fisheries Policy
Ministry of Fisheries
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