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Summary < /\\\

(\ \ \
The Minister of T'isheries has discussed with Cabinet an i zm}mth the ﬁshmﬁ:ﬁ:gs]anom
that has been identified by the High Court. Cabinet h/a,s;a \eeﬁ‘t&'mltl/gzeﬁ\br{}cess/to
introduce an amendment to ensure the Fisheries ACW&H’ workras intended .
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A recent High Court review of a decision by tl}é@iﬁt\crélfllshmcs\gn foél allowable
catch (TAC) for orange roughy found that the” \A.Gv\yas unlawfuland sét the decision
aside. The Court found that the 1ang11a=re<o£§?:bt1 v13(2} ofthe-FigsHeries Act requires
knowledge, or an informed esnmate of \e\st\tt of the sr\o{z’ﬁ\rélaﬁve to the level that
can produce the maximum sustamabieameld NS“/%E Minister of Fisheries can
take a decision under that section-As this- 1f01n)at1m1\ ot available in this instance,

the Minister had no lawful baég tO\fLmLe a TAQ‘&&;‘JSN}TI} under section 13(2).
\ /
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The High Court ﬁndmfrﬂ/eév’é% the/’vﬁmbter of FJ h nes unable to set and adjust TACs for
the majority of ﬁshexjé?‘s\q% The/TP/ >&s\a—l&y fisheries management tool: by setting a
limit on the total ex’srhctmn overa A2ronith period it aims to ensure that fishing is
sustainable ove{ e % ¢4t dnd long-terr -t\sﬂn
\ \/ _,‘J
Prcc1sc1}<l{@ vy stooks mﬁ}@b@%ffccted by the ruling is unclear. There are 629 stocks
in the Quo aaem t System?’ Information on the current level and the level that can
rs. \e M Vis only av bl/@for a minority of these, although these stocks comprise a

lapfr}e’sh‘ar fthe xailag\aﬁdwolume of New Zealand’s fisheries.

% For out 5( %ml«fs almost no information is available. For a further large group of
& /'Es vely f{meé 5‘[66 §, TACs are set on the basis of trends in indicators of the relative
\heal cks,,such as catch per unit effort, sustained catch history, and biological

pdr nnored by sampling size and age distribution in the catch. Such assessment
p)\{%:pes\ll;e commonly used in other similar jurisdictions.

,;‘:\ ’\\rvpe of information is, however, in many cases not sufficient to determine whether a

\ NS Jtock is al, above, or below the level that can produce MSY, and, given the ruling of the
', ourt, cannot thercfore be used to set a TAC under 513(2). Obtaining information on such
stock levels for all stocks is not technically feasible given New Zealand’s research
capacity, nor would the cost justity this approach it'if was feasible.

A further result of the Court finding is that current TACs may be vulnerable to legal
challenge. If successful, the TAC could be set aside pending new decisions.

An amendment to the Tisheries Act is required to restore the functionality of TAC- setting.
The objective of an amendment will be to enable the lawful setting of TACs under the
information constraints that currently pertain for many stocks.



The Minister of Fisheries proposes to develop an amendment proposal as soon as
possible. TACs for the 2008/09 fishing year must be set by carly September 2008, To
enable TACs to be adjusted (upward or downward) in stocks with information constraints,
the new provisions need to be developed and enacted urgently.

s
All stakeholders would benefit from a rapid resolution to the a probleni. Zl(é]m/m@w not be <, \

universal agreement on the interpretation of the Court’s judgement, bu‘r’%e\\.g \/ ork s o
together to ensure the remedy is appropriate. p ’?(\\%\\ S . \I\\\\_‘\*j/'
Section 13: Nature of the Problem O\Q‘b - \?/":}

Section 13 of the Fisheries Act 1996 is the key pmvmorqh’atzena%)!eq the ! W@ set
catch limits (the total allowable catch or TAC) for eaoh,stoql{ e qu@fai agement

system. As such it is the main instrument used to consSitain Ishing tol 1évels of production
that can be sustained over time, and therefore 1s/cnﬁba \fo the mpﬂbqrm\gflz/of fish stocks.

The focus for setting TACs is the manacremen{ o) \sv blomass \\Rk/hencs typically
produce the greatest catch on a sustait ?3&&&@‘11811 the st&ji temass is around a third
of the original un-fished state, This E.QTJOB }hc bloma&s\qr \Zévef for each stock that will
allow the maximum sustainable vzeZMIS,Y/) to be pt \é\d}s used in section 13 as a
management reference point, Crermﬁ:ally ﬁnérprete’d:a‘s m{/ igatory target for management

of the stock. \ NN

N
Section 13(2) (see extra t{ihed/ls sfruc r& as a list of three alternative objectives for
sefting TACs depe nd@ he’curre ta%oﬂ:he stock. The objective of the first option
is to maintain a stock-atits currentdex el.<being in a state that satisfies the target of at or

above a level fhg\zi\(. duce MSTo Fhiesecond oplion aiws o rebuild a siock thal is
below such cx c.l, the ﬂ'ﬁfd@mon aims to reduce the level of a stock that is above
this targefJevetl. -/ \Q)V

Tn, pr \Twe/fo date, /a.dm “fhe Minister ou which option 1o use has been based on the

xé\gmammm‘ ‘P@?yhﬁ or reduce). The conditions for sclecting the objective (is at

. 15 be!ea W or 6 above), while key to the logic of selection, have not been viewed

< Q /as.\gi/teral legal ;em‘v\ ‘T'his is because the information available about the state of most of

\ \our 629 stocks is/very uncertain. For many stocks the current state is unknown, and those

that ar€wWelbknown are few in number although they encompass many of (he high volume

a11€’><h\(vﬁ/\rai% fishcrics. Thesc arc the stocks for which rescarch funding is available to
(@V}déi}ie required information.

r\gb for many stocks, indicators of the stale of the stocks are used rather than modelled

\\\, e/shmates of blomass levels. Some indicators have links to the MSY reference points of

“the Act but others do not. This means that often it is not known whether stocks are above,

at, or below the MSY reference point, hut the observed conditions of the stock can suggest

the relative health of the stock. Time series data on such indicators collected over decades

can provide a rich understanding of stock status relative to fishing exploitation rates

despite the lack of estimates of biomass levels. Management action in the form of a TAC

change is then introduced with a view to correcting or supporting the perceived state of the

stock. This is not unusual internationally, and the same approaches are used in
jurisdictions with similar regimes such as Australia, the US and Canada.

In the recent judicial review of orange roughy TAC decisions, the High Court found that a
more literal mnterpretation should be taken of the conditions for using the provisions of
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section 13. That is, the Minister must be of the informed view that a stock is ar or above,
is below, or is above (even if there is considerable uncertainty surrounding this view)
before he may use these provisions to set a TAC. Where such estimates of the state of the
stock are not available, because the available data taken together offer no or almost no
insight into stock levels (which is the case for many stocks) section lj(q)ﬁonsequenﬂy

not available for setting catch limits. < RN
/\\\\\(& /ffj/\ \
Current stock levels and target levels cannot be calculated accur: @r\m\any spec:e\s_ J)

Section 10 of the Act (Information Principles) allows the Mimstér et a TAC\ i
estimates of stock levels in relation to the MSY target are uncérfam, but; accordmg\f
judgement, section 10 does not allow the Minister to setta TAC Lthout%la\luncxmiy
asscssment of stock levels relative to the target level. @@e/r\words the&ﬁ@‘s\@\pcmmot

fall back on section 10 to determine the best risk m ém approaéhﬂx\rheu\there is no
estimate at all of the current stock level relative fg_ﬂie Ve]/?hat can& uce M%Y
SN0\

This lcaves the management system bereft Dﬁi}i\k&z /mana&ezgénﬁzgstm&nent the setting
of a catch limit — for the majority of fish g ~There are po-otheravailable mechanisms
in the Act for setting TACs for most n]‘/fhi\q\‘fmheneq (}ecﬁnw"IA provides another
mechanism for setting TACs under eert\‘n Goﬂdltlon& anﬁ)f@r wrestricted list of stocks
named in the third schedule). \/ / B \\\\{B

A preliminary assessment o /f ‘kh‘e{}fet‘t of the Jﬂ{@mmﬁon New Zealand’s fish stocks
shows that some catch hmyrs/are\cnmphan{ mﬂ]\the - requirements set out in the Judgment,
and would therefore be éﬁc\r/@ﬁ}hu ful)@dl:dle;lgcd However, there are a number of
stocks (such as the s‘ﬁ’ﬁj}eﬂ\o‘fﬁc co \,é srange roughy in management arca 1) for
which this is navt@ Cﬁfﬁf These a§é~ oks for which information is very poor, and well
helow the threqhn“rd};\r\rg-ndnrﬂd%y\thﬁ T‘u(‘krmenf There 18 an additional eategory of stocks
for which ytwauld be unclear\whethﬂr or not 2 TAC would be deemed lawful if
uhalieuoeﬁi yu/ BioH introduces Zﬁ*ﬁmtenab]e ambiguity into the management framework.

Wh]q% aﬂ]cu]é{%ﬁﬂ to attempt to categorise every one of the 629 stocks, the
0@/1\:\ shoW/that\a 50% are almost certainly non-compliant, and a further
3 if Tisk nan~c phance
\ \ﬁa /—‘\Oi\\ \ (m
< Qv /?hoconc]uswn I&Th& elther the current provisions nced to be modificd to accommodate
\Ghe pra ‘EQ I\J}Im@'{"ement of stocks now excluded, or new provisions are required. Either

of these es amendment of the Act, and until this is achieved the key management
t/oobif@%éheries management cannot be used for most stocks.
N

f"‘()bi\s' ctives and Constraints
{/ - 7\\\'.

\\ The objective of the proposal to amend the Fisheries Act 1996 is to provide the Minister
with a robust statutory framework to carry out the regular setting and adjustment of TACs,
for all QMS stocks, to achieve the purpose of the Act.

Amendment is intended to enable the lawful sctﬁng of TACs under the information
constraints that currently pertain for many stocks in the QMS.

While enabling TAC decisions to be made for stocks where it is not practical at reasonable
cost to provide the biomass estimates required by current provisions, the amendment
should not lessen the obligation in the Act for the Minster to use the best available
information in making TAC decisions. That is, where biomass estimates are available at
reasonable cost they should still be produced and used as the basis of TAC decisions.



Process and Timeline

TACs are set in an annual round and take effect for most stocks as of 1 October (start of
the fishing year). The objective of an amendment process would be to have a Bill enacted

in time for the 2008 TAC decisions. As the Act requires a consultation proce?.s prior to a <
TAC adjustment, any new law would need to be passed well in dd\’dl’lCG (x[/ L,Q/\[gbcr /;_;’\\
The Minister of Fisheries wants this amendment drafted and mtmdu he\H/me \ \ /(\/

urgently. T'his will compress the normal timeframe for both polm/aex*e mem anfﬁh@\
processes required for enactment. The Minister would apprecm{’e/}rqmwe wopsrdlmr
from all parties on this important issue for the integrity of ;he*quota m nagcm%qt\,\sysum_
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Attachment — Extract from the Flsherl%&é___ \1996/ e \)
A N>
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(1) Subject to this section, the Mm:sf@r:s__,aﬁ by o&q\n 9“("979#9 set in respect of
the quota management aregreia fo each qyo;é“ﬁ :agemem slock & lolal aifowable

13 Total allowable catch

catch for that stock, and that.ibial alfowabfﬂ caf ontinue to apply in each fishing

year for that stock unfess/vanéﬁ ;m‘er rmsses{g unnf an alteration of the quota

management area for at’g{/ek Yakes a }Fe\ct in acbordance with sections 25 and 26.
[~ ~7/

(2) The meter s@gﬂ'mr‘a fofa! a}ﬂ\ \arﬁ}/g catch that—

¢ > (" A
(a) Mahjt s the sfo{,‘!(\a{-ohabove a level that can produce the maximum
susga;nable yre.id havmg*refga\;;d to the interdependence of stocks; or
2
~_(B) ™\ VEnjabfes the level of any stock whose current level is below that which can
/?\\p{odt}ce the ﬁameusta;nable yield to be altered—

/ﬁ?\ < /) @ \ ‘1’ ‘aiway and at a rate that will result in the stock being restored to
e ™ ~OF8, be)a level that can produce the maximum sustainable yield, having
/ y
\‘/ regard/fo the interdependence of stocks; and
N
\> \\\xw’rr)/ Within a period appropriate to the stock, having regard to the
{) “/ biological characteristics of the stock and any environmental conditions
/</\ . \ affecting the sfock; or
/’,;\\ \ {c) Enables the igvel of any slock whose current level is above that which™
\ “ can produce the maximum sustainable yield to be altered in a way and at a rate
\\U/ thral will resull it the s(uck miuving luwards or above a level that can produce the

maximum sustainable yield, having regard to the inferdependence of stocks.



